Post-ESIA contractor management and value creation: What drives success?
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Abstract

This paper presents experience with safeguarding Contractor implementation of ESIA
recommendations for multiple simultaneous projects. The use of clear Contract clauses, inclusion in the
Bill of Quantities for specific deliverables, repeated training, capacity building, frequent monitoring using
simplified observational methods and harmonized reporting schedules has brought improvement. This
particular experience is drawn from ESIA monitoring in developing countries such as Timor-Leste;
where enforcement by authorities is limited and safeguards monitoring must be conducted by project
management. Monitoring should be simple, cost effective and with a focus on observational methods
and checklists that facilitate self-monitoring by contractors and easier reporting. Experience suggests
introducing potentially successful financial incentives or disincentives can also play a role. Ring fenced
performance bonds and performance based indicators linked to contract payments can also focus the
Contractor on Safeguards. Better environmental management can result if the project proponent pays
close attention to how to help the Contractor's manage environmental and social risks at all stages
beginning with tender preparation, bid process, negotiation, preconstruction and throughout project
implementation. Clear identification of the ESIA Requirements should link construction activities,
impacts, mitigation measures, monitoring, staffing requirements and understandable contract outcomes
through an Environmental Mitigation and Monitoring Plan (EMMP) within the Contract. Monitoring
requirements, potential benefits and rewards and penalties for non-compliance must be spelled out in
the Tender and Contract with some discrete deliverables costed in the Bill of Quantities (BoQ) that can
act as performance milestones. Clarifying how E&S compliance will benefit the Contractor and how to
identify the advantages / disadvantages in the BoQ will focus Contractors on risk assessment from early
stages of preparation; allowing Contractors to cost, allocate and later release the necessary resources
for environmental and safety management. This can facilitate Contractor compliance because they can
measure and therefore manage the cost. Experience suggests Contractors can comply if supported
from the start. Simplification of the ESIA requirements is important and Checklist approaches can help
the Contractor focus on task-based methods for compliance, especially where there are language
difficulties that create barriers to compliance.

1 Introduction
Timor-Leste is located between Indonesia, Papua New Guinea and Australia (area 14,900km?). About
1,800km of the core roads connect the capital Dili to major population centers in 13 Districts.

Figure 1. Development Partner Cofinanced Road Projects in Timor Leste 2014 to 2024.
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The Government of the Democratic Republic of Timor-Leste declared the Medium-Term Road Network
Development Program (c2012). More than 20 project contracts (Figure 1) co-financed by development
partners have been completed since 2014. The works have upgraded carriageway and drainage,
improved road safety and enhanced the long-term durability and climate resilience of the roads. There
have been gradual improvements in the implementation of ESIA requirements by Contractors due to
an intensive programme of training and forced appreciation of the legal consequences of Contract and
Bill of Quantities. Ensuring implementation of ESIA requirements has been a great challenge especially
as several projects in different geographical areas were implemented simultaneously, and resources
for monitoring and reporting were limited. Results over time have generally been encouraging. Since
2014 the Project Management Unit has conducted about 3500 site inspections, completed over 13,000
checklists and supervised presentation of about 700 monthly Environmental Monitoring Reports
(mEMR). Semi Annual Environmental Monitoring Reports are presented to the development partners.

Figure 2. Road Improvements 2014 to 2024 (example) Baucau-Timor-Leste. Measures in BoQ.
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Typically baseline survey, clearing & grubbing, construction and bioengineering, CEMP, HSP and TMP are included in BoQ.

The road network has undergone significant improvement (Figure 2). However, frequent landslides and
road closures caused by intense rainfall and geotechnical instability in mountainous areas continue to
create significant challenges to both road improvements and road maintenance. By including ESIA
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requirements in the Contract and wherever possible in the BoQ significant progress has been made
when combined with legal obligations and Loan covenants.

2 Reasons Environmental Capacity of Contractors is Limited and Remedial Actions
We suggest that ESIA Practitioners must appreciate that the driving concept of a Contract is that:
THE CONTRATIOR WILL DO WHAT THE CONTRACTOR IS PAID TO DO.

What can be done in the Contract and Bill of Quantities to maximize compliance with ESIA
Requirements rather than restrict or negate them?

R1. Contractors’ capacity may be compromised. Our experience suggests the Contractor will reduce
or ignore inputs for ESIA requirements unless specifically required to do so. Therefore, ESIA
requirements must be clearly included and attention drawn to them in the Contract and BoQ.

R2. Contractor no exposure to environmental principles. The Contractor's attention must be
directed in the Tender to cost ESIA Requirements in the Bid. There must be a place in the Bid (a form)
for the Contractor to declare it is included.

Figure 3. Extract from Matrix of Mitigation Measures in Tender (Total 300 MM - all activities
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Impact Mitigation i Impact Menitoring
Environmental Mitigation Mitigation | Parameier to be ey Moritoring
‘ Project activines Mitigabon measures to be included in EMP R bty ‘ Cost (USS) means of Rowonsiky

Activity Mitigation Measures CEMP  Respensibility Parameter Verify  Menitoring

Sourcing of matenals

Coniractor 1o prepare nver iraining and matenals exiraction | MPW, Confractor, | IIC Materials only donthly - wisual

(iver gravels, gravels from the pian as part of CEMP. PMU obtained from
aggregates etc) beds or active »  Excavation for niver training purpose shouid be conducted designated sites
channels of rivers within the perimeters planned (ocations and extraction plar;
Construc RGeS » Al borrow soil should be sourced from materials excavated method) as per Re-vegetation
-t+ion hydrology, altenng from the nver traning, subject to confirmation of suitabality extraction plan; and rehabitaton
: channei & causing by laboratory testing. Rehahilitation 1s
Material £rosion * Stockpile topsoil for later use and fence and re-contour vonducled 8s per
Sources Extraction from borrow pits after use. Properly remove topsol, overburden, extraction plan

quarmies or borrow and low-quahity matenals and stockpde near the site to be
pits leaves covered and preserved for rehabidiation

unissable land, e [n case additional matenial is sourced from niver gravels

exposed water excavation shall not be conducted within 10m of the nver
table, atiracts bark or within 200m upstream or downstream from a
rubbish dumping, bridge

reduces visusl
values of greater than 2m and hales in river bed shall be re

a ntoures N extrachon IS o ete,
21 MM in *o*dl contoured when extraction 1s complete
»  Alluvial terraces or alluval deposits which Be on the nver

Link the Activity to Impact the Mitigation Measures and Responsibilities and Cost

»  Gravel and alluwal matenal shall not be removed 1o a depth

Parameter(s) to be monitored, Verification Frequency

and Monitoring Responsibilities

Contractors can relate the Activity to the Mitigation
Measures needed and identify Monitoring activity needed
to support and Adjust Resources and Commitment

ACTIONS.

A. Include the Environmental Mitigation and Monitoring Plan (EMMP) in Tender as an annex to

the Employers Requirements / Particular Specification.

B. Set out the EMMP with construction by activity so the Contractor can recognize what they
must complete. Include the mitigation measures (MM), responsibilities, cost and requirements
for monitoring against the activity.

Require Statement of Commitment in Bid that Contractor will comply. Provide Bid Form.

Include an Environmental and Social Performance Security (as a deterrent).

Require full time Environmental and Safety Officer on the Contractor staff —point of contact for

the Supervision Consultants Environmental and Safety Consultant.

F. Requirements for daily, weekly and monthly reporting on Environmental and Safety issues
across all activities.

G. Simplify Contractor reporting by use of joint inspections and checklists. Include all checklists
in monthly Environmental Monitoring Reports.

H. Ensure Employer has access to all sites and installations for inspections at any time.
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I.  Requirement for full time supervision by National Environmental and Safety Consultant staff —
day to day work site supervision, toolbox talks, check-lists with Contractor for environmental
mitigation, progress with licenses, permits to work, liaison with community.

J. Requirement for intermittent training and supervision by International Environmental and
Safety Consultant — three times per year — training all environmental team and checking
quality of supervision and mitigation, preparing corrective actions, quarterly monitoring
reports, EHS training for Contractor, checking environmental mitigation, progress with
licenses, permits to work, liaison with community.

R3. No experience: Environmental Management in Contractor's home country often weak and there is
little or poor enforcement of environmental laws. The Contractor has no direct experience with
Internationally Bid Contracts and environmental requirements.

R4. Not involved in the bidding process: Contractor construction team on site are blind to the ESIA
requirements. The team making the Bid will almost certainly NOT be the team constructing the project.
Construction contractors and sub-contractors on site do not know these requirements exist.

ACTION. J. Contractor must be trained in the Pre-Construction stages in ESIA requirements. Can be
responsibility of the Supervising Consultant (guided by Employer). Harmonized training, Project by
Project, will facilitate consistent interpretation.

ACTION K. Contractor construction team must have a dedicated experienced environmental officer
(EO) as a focal point and be instructed in the Pre-Construction Phase. Include potential deductions /
non-payment in the Contract if such key are staff not engaged or replaced quickly.

R5. No harm in not complying: If the Contractor is complacent then the Employer must leverage some
kind of penalty.

ACTION L. Include specific payment in the BOQ in the Pre-Construction Stage for Contractors
Environmental Management Plan, Health & Safety Plan and Traffic Management Plan to be agreed and
endorsed by Supervision Consultant and Employer (updated as necessary for unforeseen impacts)

ACTION M. We included a separate Environmental and Social Performance Security that must be
provided before construction work can commence.

3 Progress towards inclusion of ESIA Requirements in Contracts and BoQ

Initially (c2014) the tender and bid documents only covered general environmental requirements “to
protect the environment” in Timor-Leste’s Road Construction Specification and Special Provisions of
Contract. Requirements were scattered through the construction activities in the Specification with only
a general wording. Minor details were added c2016 "to remedy damage to the environment as far as
practicable at Contractor’s cost if required by the Engineer”. This approach was weak.

With the introduction of the FIDIC Red Book 2017 and with support of development partners,
compliance with ESIA was required to limit environmental damage.

4  Including Requirements in the Tender and Bid

Starting from a very low base of ESIA requirements in Contracts we were able to convince the
employer and procurement agency that including more detail would improve likelihood of the
Contractor factoring the requirements into their bid and complying. The following are examples of the
main initiatives (from c2014) that have gradually increased the traction of ESIA Requirements in
Tenders and Contracts.

1. Bidincluded ESIA Requirements — (beginning c2014 with requirements - EMP in Bid
supported by ADB / WB) but implementing department excluded for Bid Evaluation.

2. Bids include Statement that Environmental Management Plan requirements have been costed
in the Tender Bid (not BOQ) (2016)

3. Environmental & Social Commitment Plan with bid (general statement 2017) acknowledging
responsibilities. Environmental and Social Framework (WB ESF 2018) makes it a
requirement.

4. Name, details & experience (C.V.) of proposed Environmental & Safety Officer (key staff
c2019).



5. Since 2019 the above are required / deemed to be included the Contractor’s Bid price but
specific clauses also mention:

a. Require Contractor bid to cover Environment, Health & Safety, Traffic Management (c2021)
b. Contractor must present experience with ESIA / ESMP on named projects (c2022)

c. Any environmental sanctions or black listings of the Contractor in other countries (all for
environmental scoring at the bid stage) (c2022)

d. Performance Security (separate) to secure Environmental and Social requirements (c2023)

Figure 4. Performance Security for Environmental and Social (2023)

ENVIRONMENTAL AND SOCIAL (ES) PERFORMANCE SECURITY
ES DEMAND GUARANTEE
[ |
Place and date of expiry
Dill, October 30, 2027

Beneficiary : Ministry of Public Works
Address Avenida Martires Da Patria Mandarin, Dili Timor -Leste
Date . January 09, 2023
ES Performance Guarantee No /2023
Guarantor :PT. Bank Mandiri (Persero), Thk., Dili Branch,
Rua 25 de Abril, Aldeia Rai Nain Colmera, Dili, Timor -Leste
We have been informed that address: No.4
(hereinalter called ‘the Applicant’) will enter into
Contract | with the Beneficiary, for the Execution of Upgrading and

= Road Section (KM 11 + 900 to KM 30 + 307.88)
(hereinafter called ‘the Contract).

Furthermore, we understand that, according to the conditions of the Contract, an Eavironmemal and
Social (ES) Performance Security is required.

At the request of the Applicant, we PT. Bank Mandiri (Persero), Tbk., Dili Braneh, Rua 25 de
Abril, Aldeia Rai Nain Colmera, Dili, Timor-Leste as Guarantor, hereby irrevocably undertake to
pay the Beneficiary any sum or sums not exceeding in total an amount of USD 500,000.00 (say U.S.
Dallars Five Hundred Thousand only). upon receipt by ns of the Beneficiary’s complying demand
supported by the Beneficiary's statement, whether in the demand itself or in a separate signed document
accompanying or identifying the demand, stating that the Applicant is in breach of its Environmental and/or
Social (ES) obligation(s) under the Contract, without the Bencficiary necding to prove or 10 shew grounds
for your demand or the sum specified therein.

This guarantee shall expire, no later than the 30th day of October 2027, and any demand for payment
under it must be received by us at this office indicated above on or before that date.

w% USD[100,000.00 ¥

Ihis guarantee is subject 10 the Uniform Rules for Demand Guarantecs (URDG) 2010 Revision, ICC
Publication No. 758, except that the supporting statement under Article 15(A) is hereby excluded.

Dili, January 09, 2023
FPI, Bank Mandiri (Persero) ey~
Thk. Dili Branch \

5 Including Requirements in the Bill of Quantities

Our Bill of Quantities have also been amended alongside the increase in ESIA Requirements in
Tenders and Contracts.

Specific payments (Figure 5) are now made for environmental and socially related tasks:
i. Contractors (site specific) Environmental Management Plan (CEMP)
ii. Health & Safety Plan
iii. Traffic Management Plan.

iv. Gender Based Violence Prevention Plan & Awareness Training

V. STI/ HIV-Aids / COVID-19 Prevention Programme Implementation
vi. Tree Cutting and Replacement

Vii. Bioengineering for Slope Control



We are considering additional task based payments for:

Figure 5. Extract from Bill of Quantities

PAY DESCRIPTION UNIT | QUANTITY UNIT AMOUNT
ITEM COST (USS)
(USS)
No.
SECTION FACILITIES FOR THE ENGINEER
100
Preparation and
Implementation of
102.4(1a) | Contractors ESMP, Health LS \ 10,000.00 | 10,000.00
and safety plan and Traffic
Management Plan
Preparation and
Implementation of GBV
Prevention Program
102:4(1b) | including and children LS 1 20,000.00 | 20,000.00
protection and  sexual
exploitation and abuse
(SEA)
Preparation and
Implementation of STI
102.5(1) included HIV/AIDS and LS 1 10,000.00 | 10,000.00
COVID-19 Prevention
Program
- EARTITWORKS
201(1) Clearing and Grubbing Ha 24.50 3,221.40 78,924 30
Individual Removal of Trees, Small
201(3) Rach 415.00 130.62 54.207.30
(150mm - 900mm dia.)
201(4) :t;‘:;”oﬁ::‘;)“l of Trepe, Lacge Each 30.00 52248 1567440
Individual replanting and maintenance
(for 1 year) of 10 replacement fruit trecs
201(5) | for cach Large and Small trce that is | Each 5000.00 1.49 7,450.00
cut. Replacement trees to be planted
before trees are cut.
PAY DESCRIPTION UNIT | QUANTITY | UNIT COST | TOTAL COST
ITEM (USS) (US$)
No.
800 | BIO-ENGINEERING WORKS
801(1) | Nursery Establishment, Operation and Management | L.S. 1.00 216,944.00 216,944.00
801(2) | Grass Shp Production SQ.M 77,700.00 0.81 62,937.00
803(1) | Slope Trimming and Preparation SQ.M. | 77,700.00 0.29 22.533.00
805(3) | Planting of Grass Ship [Vetiver Grass) SOM. | 77.700.00 0.41 31,857.00
i'l’:] Coco-nel Bio-Engincering on Preparcd Siopes SOM. | 61,500.00 012 7,380.00
SPL Planting of Live Stakes on Filled Slopes All pants
s |w be watered and .kept alivc for 1 year (DNP) SQ.M. | 61,500.00 0.26 15,990.00
Dead plants to be immediately replaced.
800 TOTAL - SECTION 800: BIO-ENGINEERING 357,641.00

First Aid training, Nurses Sick Bay, Accident Book
Dust Control - water spraying quantified
Waste Disposal
Employment and Skills Training Report (including women)
Community Engagement Management Plan.
Monthly Environmental Monitoring Report / Site Diaries

Communicable Disease Control Planning & Management
Public Consultation meetings and Tara Bandu ceremonies
Timely receipt of Mineral Permit, Environmental Permits (within 3 months)




6 Frequent Training Site Inspections, Monitoring and Reporting

With a strong focus on both office-based and On-The-Job training we repeat our Environmental
Compliance and Awareness Training (ECAT) for Supervision Consultants, Contractors and PMU staff
twice per year. We included Environmental, Resettlement and Gender specialists (and Management)
from the Project Management Unit because there are good opportunities for broader learning and
socialization. The ECAT aims to harmonize Environmental, Resettlement and Gender requirements
across many projects. In early 2018 we were monitoring 10 projects simultaneously with a staff of six
(three Environmental and three Resettlement) with PMU site inspections twice per month. Supervision
Consultants and Contractor Officer were inspecting on a daily basis. A systematic approach was
essential to manage that workload.

The Contractors Environmental Officer and Consultants Environmental Specialists work together daily
and keep site diaries up to date. The Project Management Unit (PMU) visits each project for joint
inspections with the Consultants and Contractors targeting at least twice per quarter (or more frequently
if required). Consultants instruct the Contractors to improve any ESIA Requirements as necessary. The
PMU issue a Corrective and Preventative Action Request (proactive) to follow up Site Instructions
accordingly. In practice interaction between the PMU and each project takes place several times per
quarter.

Figure 6. Frequent Monitoring, Recording and Reporting

Recording & Reporting Monitoring- Use Checklists

Management & Monitoring Responsible officers

Checking Req. For Work incl. EHS
Construction Supervision

(A8 Day to Day monitoring of compliance
Consultants (€sC) with the EMP (incl. Sub-cons.)

(SITE DIARY) [in contract TOR]

Contractor Daily - Environmental & Safety Officers

(and Every work .
subcontractors) lacation (Daily Tool Box Talks to workers)
PREP REQ FOR WORK Inc. EHS measures

SAFE SYSTEM of WORK

CONTRACTOR RESPONSIBLE FOR SUB_CONTRACTOR.
CONTRACT - SPECIAL REQUIREMENTS Env. Mitigation Measures.

Ministry Project SRS TES/NES - 24/7 Consult 78487343
Management Unit (PMU) sibdiiis david.green@davidgreen.org

7  Simplify Monitoring by use of Checklists

A series of Environmental Monitoring Checklists (since 2015) contribute to consistency across all
projects, and they are used to feed into the monthly environmental monitoring reports. The general
checklist is completed on each monitoring occasion to identify the location and type of impacts that are
not being controlled sufficiently well. Other checklists are designed to provide guidelines for specific
construction activities bringing together all the required mitigation measures for a particular activity
identified in the EMMP. The Checklists cover contractor camp, spoil disposal, borrow pits and quarry,
manufacturing areas and health and safety. The checklists are completed on site during the joint
inspections and are signed-off by the participating Consultant and Contractor officers. This can assist
in making timely and effective responses to implementation challenges. Checklists are presented
monthly in the standalone monthly environmental monitoring reports (MEMR). Checklists (Figure 7) are
appended to the mEMR and instructions for the month are summarized in the mEMR to help improve



implementation of ESIA requirements. We have prepared a glossary of Environmental terms in six
languages to help overcome communication challenges.

Figure 7. Checklists for Different Activities

NUMBER TITLE FREQUENCY OF COMPLETING

CL 01 GENERAL MONITORING PROGRESS & ACTION e e e
At least weekly

CL 02 CONSTRUCTION YARD/CONTRACTOR BASE CAMP / OFFICE | At least weekly

CL 03 SPOIL DISPOSAL — SETUP & CLOSE OUT (includes macadam) | At the time of Setup or Close out

CL 04 SPOIL DISPOSAL OPERATION (Monitoring - includes macadam) | At least weekly

CL 05 BORROW PIT/QUARRY — SETUP & CLOSE OUT At the time of Setup or Close out

CL 06 BORROW PIT / QUARRY OPERATION At least weekly

CL 07 g;g::;g;gf?; 1?;?;? d(;??her& maphait Miding Plaet AME, When operating - At least weekly

CL 08 CONTRACTOR WORKER ACCOMODATION At least weekly

CLO9 HEALTH AND SAFETY At least weekly

8 Next Steps towards an inclusive Tender, Bid, Contract and Bill of Quantities

In future projects we will add more activity specific payments by interacting closely with the
Procurement Authority.

iii.
iv.

V.

Vi.

Develop a proactive approach for interaction and network with the Procurement Authority
Continue to develop inputs to tender and, cooperate with Pre-Bid meetings

Seek specific penalties for e.g. employing key staff, not obtaining permits timely

Develop Key Performance indicators

Include additional task based payments

Repeat training as often as practicable.

If we can continue to incorporate the above approach into the project structure, we hope for greater
success with clear definitions of Contractor responsibilities that will drive ESIA Requirements.

9 Conclusions

The Employers Tender documents should have specific requirements for the Contractor to include in
their Bid. As more detailed requirements have been presented in the Tender, we think more attention
has been paid in the Bids and more success with implementing ESIA Requirements has been possible
with much proactive attention to training and enforcement.
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